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CIRCUIT COURT OF PRINCESS ANNE COUNTY. 

Cape Henry Syndicate et als. v. Charles Whitehead.* 

March 10, 1905. 

1. Fisheries — Riparian owner's rights— Sees. 1SS8, 13S9, Va. Code 1904. Under 

sees. 1338, 1339, Va. Code 1904, the beds and waters of the Chesapeake Bay 
below low water mark, furnish a free and common right of fishery, subject 
to state control, for al] the people of the commonwealth; and a riparian 
owner, in the absence of any specific grant of exclusive right of fishery, can 
only share in the general privilege. 

2. Fisheries — Riparian rights— Grant from the commonwealth of riparian land. A 

grant from the commonwealth of riparian land with its "rights, easements, 
privileges and appurtenances" does not detract from the common right of 
fishery in water below low water mark, nor add to the riparian owner's 
rights below low water mark. 

3. Fisheries — Pound net privilege of sec. 2086, Va. Code 1904, abridged by sec. 

2120, Va. Code 1904. Sec. 2120, Va. Code 1904, prohibiting the placing 
of stakes in Chesapeake Bay from Cape Henry to SeawelPs Point, within 
the limits of a fishery, so as to interrupt or hinder any person in this state 
in the exercise of his right of fishery, constitutes an exception to the pound 
net privileges of sec. 2086, Va. Code 1904, and excludes from the latter 
section the right of an oyster inspector to grant pound net privileges from 
Cape Henry to Seawell's Point. 

4. Fisheries — Authority of the state to grant or lease to individuals special privileges 

of fishing in waters below low water mark. Quaere : Since rights of the people 
and of riparian owners below low water mark are property, has the state 
authority to grant or lease special privileges of fishing therein to private 
individuals ? 

Upon a motion to dissolve an injunction. 

The opinion states the case. 

Hon William N. Portlock, J. 

The hearing in this cause was upon a motion of the defendant 
to dissolve the injunction awarded herein on the ninth day of May, 
1904, "enjoining and restraining Charles Whitehead, his agents, 
servants, employees and assigns, from erecting poles and using nets 
thereon, or in any way trespassing upon the fisheries leased by the 
Cape Henry Syndicate to I. H. Buchanan, and from interfering 
with, molesting or impeding the said I. H. Buchanan in the enjoy- 
ment and use of the same" etc. 

It was conceded by counsel for the defendant, in the argument 

» Reported by C. B. Garnett. 
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upon this motion, that the plaintiff, the Cape Henry Syndicate, is 
the owner, in fee, of the tract of land known as the "Desert Tract" ; 
that the original deed from the Commonwealth executed by the 
Board of Public Works to Hall and Frazier, dated the 4th day of 
February, 1869, through which the plaintiff now holds title to said 
land, conveyed the same to low water mark, on the shore of Chesa- 
peake Bay, and that the defendant Whitehead has established a 
pound net for fishing, which necessitates the placing of stakes or 
poles in the bottom of the bay ; which stakes or poles are about one 
and a quarter miles from the mouth of Lynnhaven Biver, and are 
opposite the shore line or low water mark of the plaintiff's land, 
about one hundred feet thereupon, and extending out into the bay. 
This precludes the possibility of catching fish with seine nets from 
the shore, above low water, for some distance on either side of such 
stakes, as appears from the depositions of Woodhouse and other 
witnesses filed in this cause. 

The only question to be decided under this motion is : Whether 
the defendant Whitehead has the legal right to place in the 
Chesapeake Bay and at the place referred to, such obstructions as 
those complained of, so as to interfere with the plaintiff's right 
of fishery? 

It appears, however, that each of the parties, plaintiff and de- 
fendant in this cause, is claiming personal and exclusive rights 
against the other, to fish in these waters below low water mark; 
the one by reason of the "rights, easements, privileges and appur- 
tenances" conveyed to it by its deed from the Commonwealth, and 
the other by the location and establishment of his pound nets, be- 
low the shore line of the plaintiff's land, pursuant to authority con- 
ferred upon him by his license to fish with a pound net, issued by 
the oyster inspector of his district. But as this involves the still 
more important question touching the public or common right of 
fishery, it becomes necessary, in passing upon the merits of the 
parties in this proceeding, to consider also the rights of the people 
generally of this State to fish in these waters. 

It is contended by counsel for the plaintiff, the Cape Henry 
Syndicate, that by the grant from the Commonwealth, in the deed 
from the Board of Public Works to Hall and Frazier, of "all the 
rights, easements, privileges and appurtenances" appertaining to 
the lands granted therein, it, the Cape Henry Syndicate, purchased 
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from the State the exclusive right of fishery in the waters of Chesa- 
peake Bay adjacent to their property, and that the plat made by 
the State and accompanying the grant, designating sections around 
the shore as "fisheries," also indicates that it was the purpose of the 
Board of Public Works in the deed referred to to convey such ex- 
clusive rights of fishery. 

There can be no question that this grant by the Board of Public 
Works conveyed to Hall and Frazier the riparian rights appertain- 
ing to the land therein described, such as the enjoyment of the 
natural advantages conferred upon the land by its adjacency to 
the water; the right of access to the water, including a right of 
way to and from the navigable part; the right to build a pier or 
wharf out to navigable water, subject to the regulations of the 
State; the right to accretions or alluvium, etc. (Taylor v. Com- 
monwealth, 102 Va. 773, 10 Va. Law Eeg. 219 ; Gould on Waters, 2 
Ed. chapter 5, p. 300; Lewis on Eminent Domain, 2d Ed. section 
83) ; but this grant contains no expression which could indicate any 
purpose on the part of the State to convey any exclusive rights, be- 
low ordinary low water mark. 

It was provided by the Act of Assembly in the year 1818, Code 
1819, chapter 87, p. 341, "that the limits or bounds of the several 
tracts of land lying on the Atlantic Ocean, the Chesapeake Bay and 
the rivers and creeks thereof, within this Commonwealth, shall ex- 
tend to ordinary low water mark; and the owners of said lands 
shall have, possess and enjoy exclusive rights and privileges to and 
along the shores thereof, down to ordinary low water mark," 
(section 1339, Va. Code 1904), and so far, consequently, is the 
public right of fishery restricted and no further. Lomax Digest, 
vol. 1, p. 516. This to-day is the law of the land as commonly re- 
ceived, and understood; and section 1338, Va. Code 1904, declar- 
ing that "All the beds of the bays, rivers and creeks and the shores 
of the sea within the jurisdiction of this Commonwealth, and not 
conveyed by special grant or compact according to law, shall con- 
tinue and remain the property of the Commonwealth of Virginia, 
and may be used as a common by "all the people of the State for the 
purpose of fishing," etc., is but declaratory of this well recognized 
principle. Taylor v. Commonwealth, 102 Va. 759. And "the 
right of the people of the State thus acquired comes not from their 
citizenship alone, but from their citizenship and property com- 
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bined. It is in fact a property right, and not merely a privilege or 
immunity of citizenship. It is a title held in trust for the people of 
the State, that they may enjoy the navigation of the waters, carry on 
commerce over them, and have liberty of fishing therein freed from 
the obstruction and interference of private parties." McCready v. 
Commonwealth^! U.S. 391, 24 L.Ed. 248, s-.c. 27 Grat. 985 ; Taylor 
v. Commonwealth, 102 Va. 767. And it is clear, that the bed and 
waters of the Chesapeake Bay which border the lands of the plain- 
tiff, the Cape Henry Syndicate, below low water mark, furnish a 
free and common right of fishery, subject to State regulations, for 
all the people of this Commonwealth, and that as to this right the 
plaintiff, in the absence of any specific grant to it of an exclusive 
right of fishery, can only share in this general privilege. 

If this be true as to the plaintiff's rights under its grant from the 
State, certainly, in the absence of any special privilege conferred 
by the State, this doctrine must apply with equal force to the posi- 
tion occupied by the defendant. If the right of fishery in these 
public waters may thus be enjoyed by all alike, surely the defend- 
ant, upon these general principles, has not the right to so use and 
occupy the same as to permanently interfere, obstruct or preclude 
the plaintiff and others from exercising the free use and enjoyment 
of this common privilege. The defendant claims, however, that 
full legal authority for placing his pound net in these wafers has 
been conferred upon him by virtue of a license issued by the oyster 
inspector for Princess Anne county, dated April 11, 1904, granting 
to him the right "to fish with a pound net at about one and one- 
quarter miles to the east of Lynnhaven river in water of the depth 
of twelve feet," etc. 

This license appears to have been issued pursuant to, and in 
compliance with the provisions -of section 2086, Va. Code 1904, 
which provides that "any resident of this State desiring to fish with 
a purse net, pound net, fyke net, . . . wier or other fixed device, and 
haul seine, hauled in other manner than by hand, in any of the 
waters of this Commonwealth, or waters within the jurisdiction of 
this Commonwealth, shall apply to the oyster inspector of the dis- 
trict or subdivision of the district within which the person so ap- 
plying resides. . . . Such oyster inspector shall thereupon grant a 
license to use such net, fyke, weir, or other fixed device," et cetera. 

The statute last referred to, granting special privileges to fish in 
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the waters of the Commonwealth with "fixed devices," gives rise 
to many vexatious and apparently unsettled questions touching the 
constitutional authority on the part of the State to grant to indi- 
viduals such exclusive rights of fishery. 

In the case of the III. Cent. Ry. Co. v. The People of the State 
of Illinois, 146 U. S., 387, 13 Sup. Ct. 110, 36 L. Ed. 1018, Mr. 
Justice Field, in delivering the opinion of the majority of the court 
states it to be "the settled law of this country that the ownership 
of and dominion and sovereignty over lands covered by tide waters, 
within the limits of the several states, belong to the respective 
states within which they are found with the consequent right to 
use or dispose of any portion thereof, when that can be done with- 
out substantial impairment of the interest of the public in the 
waters, and subject to the paramount right of Congress to control 
navigation," etc. This doctrine is also made especially applicable 
to the State of Virginia in the case of McCready v. Commonwealth 
of Virginia, 94 U. S., 391, supra, and is the generally accepted law 
on that subject. While it thus appears that the navigable waters 
and the soil under them within the territorial limits of the State 
are the property of the State, to be controlled by it within its dis- 
cretion for the benefit of its people ; yet the status of the people as 
to these waters is equally as well settled, in the III. Cent. By. Co. v. 
State of Illinois, supra, in which it is declared "that the character 
of the title held by the State in these waters is different from that 
which states hold in lands intended for sale"; "that it is a title 
held in trust for the people of the State, that they may have liberty 
of fishing therein freed from obstruction and interference of 
private parties;" and in McCready v. Commonwealth of Va., that 
"the right which the people of. the State thus acquire comes not 
from their citizenship alone, but from their citizenship and prop- 
erty combined," and that "it is, in fact, a property right, and not a 
mere privilege or immunity of citizenship." The right of the peo- 
ple to a common fishery in these waters, having been established by 
these high authorities as a "property right," and the liberty of 
fishing therein to be freed from the obstruction and "interference 
of private parties," it is difficult to conceive of any such sovereignty 
and power in the State as would justify it in so appropriating these 
waters as to grant or lease to individuals these property rights- 
of the people. 



136 11 VIRGINIA LAW REGISTER. [June, 

Nor does it seem, upon authority, that the State can arbitrarily 
destroy or damage the riparian rights which have vested in the 
owner of the high lands, in order that the property or pecuniary 
interests of a private individual may be subserved. Says Justice 
Miller in Yates v. Milwaukee, 10 Wall. U. S. E. 447, 19 L. Ed. 
984, "This riparian right is property, and is valuable; and though 
it must be enjoyed in due subjection to the rights of the public, it 
can not be arbitrarily or capriciously destroyed or impaired." "It 
is a right of which, when once vested, the owner can only be de- 
prived in accordance with established law, and if necessary that it 
be taken for the public good, upon due compensation." It was also 
held to be a "property right" in Norfolk City v. Cooke, 27 Gratt., 
p. 435; and Lewis on Eminent Domain, section 78, cites with ap- 
proval, cases which hold that "the riparian owners upon waters, 
the bed of which belongs to the public, have valuable rights ap- 
purtenant to their estates, of which they cannot be deprived with- 
out compensation." See also Gould on Waters, 2 Ed. sections 149- 
150. The distinguished president of the Virginia Court of Ap- 
peals, Judge Keith, in Taylor v. Commonwealth, supra, held that 
the Colonial Water Company had the right to occupy the ground in 
the bed of York river in which it had sunk its artesian well, not- 
withstanding the objection of the riparian owner. But this con- 
clusion was based upon the peculiar facts and circumstances of that 
case, and for the expressed reasons that under the facts as disclosed 
in the record, the riparian rights of the appellant might continue 
to "be enjoyed by her to their fullest extent without let or 
hindrance, diminution, or impairment, by reason of the right or 
privilege granted to and exercised by the Colonial Water Com- 
pany." The only inference to be drawn from this decision is, that 
had the riparian rights of the appellant in this case been dimin- 
ished or impaired, her property rights therein would have been pro- 
tected as against the chartered rights of this company. 

Considering, therefore, the property rights of the people, and of 
the riparian owners in these waters, rights of which it would seem, 
under the fundamental law, they may not be deprived except for 
the public good and upon the due compensation, it may well be 
questioned whether the State has the authority to grant or lease 
special privileges of fishing therein to private individuals, and to 
the manifest hindrance, diminution and impairment of the rights 
of the public and of the riparian owners. 
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While these views seem to be strongly suggested by the authori- 
ties, still, were it necessary to determine these questions and the 
validity of this statute (section 2086), upon constitutional 
grounds, I should confess to much embarrassment, especially in 
view of the wide differences of opinion upon this subject, held by 
the learned judges of the Supreme Court of the United States in 
the 111. Cent. By. case above cited. 

This necessity, however, does not exist, for upon referring to 
section 2120 of Va. Code 1904, it will be seen that it is made a 
penal offense for "any person to plant oysters or place stakes in 
Chesapeake Bay, Lynnhaven Bay, or Willoughby Bay from Cape 
Henry to Seawell's Point, within the limits of any fishery where a 
seine is laid out, set or hauled during the fishing season so as to 
interrupt or hinder any person in this State in the exercise of his 
rights of fishery by obstructing or damaging his seine." 

While this section 2120 prohibiting the placing of stakes in the 
waters referred to, and section 2086, granting special licenses for 
pound nets, appear to be wholly conflicting and irreconcilable, yet 
they are both in force as the law of this State, and may be easily 
reconciled and made operative by reading them together, as it be- 
comes necessary to do. 

In doing this, the conclusion must be reached that section 2120, 
prohibiting the placing of stakes in Chesapeake Bay, simply con- 
stitutes an exception to the pound net privileges provided for in 
section 2086, and excludes, from that section, the right to grant 
licenses for this purpose, in the Chesapeake Bay "from Cape Henry 
to Seawell's Point.'-' 

It is fully shown by the testimony of witnesses in this cause, 
that the pound net of the defendant Whitehead, which is located 
between Cape Henry and Seawell's Point on the Chesapeake Bay, 
does "interrupt and hinder" the people of this State and the 
riparian owners in the exercise of their rights of fishery in these 
waters by "obstructing or damaging" their seines, and is therefore 
unwarranted and prohibited by section 2120, which constitutes a 
limitation to that extent upon section 2086; consequently the in- 
junction against the said defendant in this cause; was properly 
awarded. A decree perpetuating the same will be entered. 

Authority of the State to Grant Exclusive Eights of Fisheries in 
Tidal Waters. — In the able opinion above, the query is raised whether the 
state has the right to grant exclusive rights of fisheries in tidal waters below low 
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water mark. This is a matter of great importance to the State of Virginia and 
deserves attention. 

A fishery is defined as a right to employ within a particular stretch of water 
lawful means for the taking of the fish which may be found there. It is to be 
distinguished from a fishing place, or the right to use a particular shore or beach 
as a basis for carrying on the business. The latter is always vested in the shore 
owner, and is entirely distinct from the right to take fish from the water. 2 
Farnham on Waters 1375, citing Coolidge v. Williams, 4 Mass. 140. 

Before Magna Charta, the Crown had the authority in England to grant ex- 
clusive rights of fisheries in tidal waters. Whether that instrument limited this 
power or not, has been the subject of much discussion; and although it is cus- 
tomary to ascribe this limitation upon the power of the Crown to that instru- 
ment, there seems to be no reference therein to the right of fishery. 2 Farnham 
on Waters, 1368, 1369. However that may be, the course of decision has been 
that formerly the Crown had a right to make private grants of fishing rights, 
but that now he cannot do so; and the English courts in modern times refuse to 
recognize a right on the part of the Crown to create several rights of fishery in 
tide waters, and usually refer the time when the Crown lost this right to Magna 
Charta. 2 Farnham on Waters, 1368-1372 

But Parliament at all times has had the right to grant exclusive fishery rights 
in tide waters ( Queen v. Robertson, 6 Can. S. C. 52); and since, when the Ameri- 
can colonies separated from the mother country, they acquired the powers of 
both the Crown and Parliament, it follows that the power to grant exclusive 
rights of fisheries in the states resides in the legislatures, unless it is withdrawn 
from them by the state constitutions. This is the doctrine that is usually fol- 
lowed in this country; but in New York it has been held that to grant one person 
the exclusive right of fishing in any part of the Hudson river would unconstitu- 
tionally deprive, without due process of law, every other person of his privilege 
of fishing there. Singerland v. International Contracting Co., 43 App. Div. 215, 
60 N Y. Supp. 12. But it would seem that a public right, being subject to 
the control of the legislature„can, unless it be a prerogative right, be surrendered 
by the people through the legislature; and this is the doctrine supported by the 
weight of authority. 2 Farnham on Waters, 1374, 1375, citing Com. v. Weather- 
head, 110 Mass. 175; JRowe v. Smith, 48 Conn. 444; Chalker v. Dickinson, 1 Conn. 
382, 6 Am. Dec. 250; Martin v. Weddel, 16 Pet. 367, 369, 10 L. ed. 997, 998; 
Den ex dem. Hussell v. Jersey Co., 15 How. 432, 14 L. ed. 760; Wooley v. Camp- 
bell, 37 N. J. L. 163; Carter v. Tmicum Fishing Co., 77 Pa. 310; Shreeves v. 
Liveson, 2 N. J. L. 247; Munson v. Baldwin, 7 Conn. 168; Walker v. Stone, "17 
Wash. 578, 50 Pac. 488; Halleck v. Davis, 22 Wash. 393, 60 Pac. 1116; Com. v. 
Hilton, 174 Mass. 29, 45 L. R. A. 475, 54 N. E. 362. C. B. G. 



